garded as detrimental to Switzerland's sovereignty, and it was not considered acceptable for US law to be automatically taken over in this way. 4 Again, in the discussions about the UBS agreement and the double taxation agreement between the USA and Switzerland, various parliamentary motions took up the argument of the threat to sovereignty. It was claimed that the sovereignty of the Swiss legal system would be affected by foreign administrative proceedings, if authorities and private individuals were forced by foreign authorities to adopt a mode of behaviour that was not compatible with the legal duties envisaged in Swiss law. 5 The motions aimed to "fend off" and "neutralise" foreign "encroachments on the law" into Swiss "sovereign territory". 6 The debate culminated in the Federal Office of Justice having a "Sovereignty Protection Act" drawn up in 2011 at the request of both Parliamentary Councils.
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Since then the dust has settled somewhat, and a few days ago, in a press release of 11 February 2015, the Federal Council "noted" that the Federal Department of Justice and Police had decided not to submit the draft Sovereignty Protection Act to the Council. The Department had apparently found that there had been a significant intensification of international cooperation, and that solutions for a "way of simplifying the cooperation" had now been found.
The question remains as to why the Swiss so often seem to feel that their sovereignty is under threat. How has sovereignty come to be regarded as such a highly prized asset in Switzerland, an asset which -to use the rhetoric of war -is deployed in the front line in the field of battle? There are two answers to this question, a legal answer and a cultural, national policy related answer.
II. Sovereignty from the legal perspective
An extraterritorial problem in the legal sense arises when a foreign administrative or justice authority carries out criminal, administrative or civil proceedings in accordance with the rules of its own law and these proceedings lead to repercussions for another territory. In principle, the authority is not permitted to carry out any official acts on foreign territory -even if no coercion is involved in the execution of such acts. The authority is dependent in such cases on the support provided by the foreign authorities, who carry out the necessary acts on their own territory.
If (as in the context of the aforementioned negotiations concerning the business practices of Swiss banks) the USA unilaterally envisages measures which would result in acts being performed by Swiss legal entities on Swiss territory, the threat of an extraterritorial effect arises. − According to the protection of the right to privacy which is anchored in Art. 13 of the Swiss Federal Constitution, there is a right to protection of one's personal data. An exchange of information with foreign authorities which relates to personal information must therefore be founded on an express statutory basis and must preserve the rights and interests of the affected parties. In the context of such data exchanges, data are "processed", so that the rules of the Data Protection Act also apply (Art. 3 lit. e of the Data Protection Act). − An exchange of information in favour of a foreign authority which is not supported by any statutory basis may constitute the offence of performing a prohibited act for a foreign state (Art. 271 of the Penal Code) or industrial espionage (Art. 273 of the Penal Code). − A regularly occurring conflict potential therefore arises in the context of evidence gathering, if the surrender of evidence is effected in "pre-trial discovery" or "subpoenas" by means of the threat of drastic sanctions, without any recourse to the administrative assistance route.
These problems are exacerbated by the fact that the content of existing state treaty and national law regulations, and the content of private law contracts and settlements, requires interpretation. Between the legal systems of common law and civil law there exist considerable discrepancies in the methods used to interpret such legal acts.
Thus the sovereignty conflict relates to the particular state's territorial integrity as understood in international law, and above all that state's sole right, on the basis of its integrity, to issue laws for its territory. 8 This right (which is documented in international law) is at the very least called into question if foreign banks are forced (for example on the basis of the USA's FATCA law, or under the threat of criminal proceedings) to carry out US tax reporting activities. These conflicts, which lead to the "sovereignty conflicts" we are speaking of, are indubitably due to the divergences that exist between the economy, which is transnationally oriented, and the national state, which is territorially organised. The norms we have referred to serve to defend the state against such extraterritorial acts of foreign states. However, the Swiss Federal Constitution also provides a possibility whereby applicable Swiss law which constitutes an obstacle to the extraterritorial effect can be overridden if the "pillars" on which Switzerland stands -neutrality and sovereignty -are threatened. According to Art. 185 of the Swiss Federal Constitution, the Federal Council (the Swiss Government) takes measures to preserve Switzerland's external security, independence (in other words sovereignty) and neutrality (Art. 185 (1)). To this end, the Federal Council has the right, without any statutory basis (i.e. in circumvention of the legislative sovereign state), to counter any serious disturbances of public order or internal/external security which may have already occurred or which are imminent (Art. 185 (3)). Although the constitutional text expressly speaks of the possibility of summoning troops (Art. 185 (4)), the Federal Supreme Court, in the much disputed UBS decision (BGE 137 II 431 of 15 July 2011), extends the scope of application of this "state of emergency" clause beyond the protection of fundamental assets which come under legal and police protection to include an ordre économique: the Department of Justice had threatened UBS with criminal prosecution if it did not hand over data relating to cross-border customer transactions. FINMA, as the directly acting regulatory authority, had responded by instructing UBS, on 18 February 2009, to hand over UBS bank customer data to the American authorities. If this instruction had not been issued, UBS would have been committing a criminal act in handing over the data. The Federal Administrative Court (judgement A-7789/2009), and subsequently the Federal Supreme Court also, did not see any statutory basis for any such instruction to be issued by FINMA. In this situation, however, the Federal Supreme Court decided that by way of exception, in light of the threat to the existence of a bank which was relevant to Switzerland's financial system, the instruction issued by FINMA could be regarded as having a basis in constitutional "state of emergency" law.
The legal clarification concerning the question of why the Swiss perceive their sovereignty as being under threat thus makes reference to specific existing legal norms which come under pressure in consequence of extraterritorial official acts. These norms may be rendered ineffective under the application of "state of emergency" law, such a law being expressly directed towards sovereignty and neutrality in Switzerland. However, this does not provide any explanation of why sovereignty is regarded as such a highly prized asset in Switzerland. The answer to this question is not to be found in applicable law, but needs to be clarified from a perspective of legal culture, extending back to the period immediately before modern Switzerland was founded.
III. Sovereignty as unity in diversity
In 1798 the Swiss Confederate towns were seized and occupied by Napoleon's troops. Napoleon wanted to give Switzerland the benefit of the achievements of revolution and state unity, and to catapult the fragmented and backward country into the modern age. However, he soon realised that there was no hope of achieving a centralist sovereign unitary state in Switzerland in view of the huge linguistic, cultural and religious differences that existed. In 1803, therefore, Napoleon allowed the Confederation to return to a constitution with a federal structure. This was to have long-term consequences: right up until the revision of the Swiss Federal Constitution in 1999, Art. 1 of the Federal Constitution of 1874 stated that sovereignty rested primarily with the cantons.
Looked at in this way, Switzerland was not born out a moment of strength, but received its sovereignty from the great powers of Europe. This history of the country's origin admittedly does not constitute much of a foundation myth as regards the formation of a single people and a single nation from the linguistic, cultural and religious diversity of the Confederates. Maybe this is why Switzerland is not celebrating 2015 as the bicentenary of its formation.
It follows that sovereignty, together with the neutrality imposed by the great powers in 1815, is closely linked to the creation of Switzerland but has not in this sense become embedded in the national consciousness. A possible reason why sovereignty nevertheless now forms an important part of Swiss national awareness is to be found elsewhere, in a modern theory of sovereignty and its social function, which differs in some essential points from the legal culture of common law:
Bodin is regarded as the founder of a theory of sovereignty which has gained acceptance particularly in Europe, and which states that society, having been torn apart as a result of religious wars, needs to be united, specifically by the focusing of power in the hands of the king ("majestas") on the one hand, and on the other hand by the uniform application of this sovereign power over the people. Some striking differences immediately emerge by comparison with England, which overcame the religious confrontations of the 16 th century more easily and did not put into practice the theories of state devised by Bodin and Hobbes. According to Bodin, the people ("le peuple") hands over worldly power entirely and permanently to the monarch for his free and absolute disposal ("pour disposer … sans autre cause que de sa liberté"). 11 In this sense the social "multitude" is unified in the body of the monarch, to whom is ascribed absolute power -majestas. 12 In the course of revolutionary events this idea of "unity through sovereignty" together with the idea of democracy won through: the ruled and the rulers were no longer to be linked together by the king, but were to be bound together in a single entity in an organised national state, in enacted decisions (which thereby became the enacted law of the state) taken by representatives whom they themselves had elected. 13 This idea of the law is substantially different from the concept of law in the Ancien Régime, which understood the law as a freely disposable instrument for the enforcement of the political programmes of the ruler of the country. Now, the law becomes a new expression and embodiment of the sovereignty of the democratic state.
In Switzerland in particular, there was widespread acceptance of the theory of Jean-Jacques Rousseau (1712-1778) which stated that all sovereignty without restriction rests with the people, and accordingly everything was quite simply at the sovereign's disposal, as opposed to a theory which envisaged forms of natural law as a barrier.
